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Because the legitimacy of our en
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Former President Donald Trump delivers remarks at Trump Tower in New York
on May 31. Trump, the first U.S. president to become a felon, excoriated prose-
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small crowd of vetted supporters at Trump Tower in Midtown Manhattan.
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fanhattan district attorney, Alvin
Bragg: and others in the most out
rageous and inflammatory terms.
On 10 occasions, Mr, Trump defied
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1o protect witnesses and jurors. Un
der New York law, all of that can and
should weigh in favor of imposing a
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prison sentence on Mr. Trump.
The court may also hkn account
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der the principle that
the defendant’s histo-
ryand character bear
upon his sentence, and
this abhorrent history
suggests prison time is warranted
Finally, sentencing out not
only untability !»m also deter-
rence. A prison sentence would send
amessage to Mr. Trump and his fol-
lowers that you cannot get away
with conspiracies to interfere with
an election. Because we know that
Mr. Trump faces charges related to
attempted election interference in
2020 — the dection he still claims he
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the deterrence it may bring is singu-

ly important to justice and as an

alarm bell to the American people.
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The case against

prison time for Trump
Donald Trump was convicted of

a serious felony — 34 counts of fal-

sifying business records with the

intent to unlawfully influence the

2016 election. While the statute un.
der which he was convicted permits
imprisonment, I would not send him
to prison.

1 do not have the information that
Justice Juan Merchan will have at
sentencing — the presentenciny re-
port about Mr. Trump preparcd
by probation officers and the argu-
ments from the prosecution and de-
dy conclusions are ba

recordsin the first degrecisa Class E
felony under New York Lw, the pos-
sible sentence for each count ranges
from probation to up to four years in
st e prison, 4 fine or a period of su-
d probation that ends with
lh( charges being dismissed as long
as Mr. Trump has fully complied
with the terms of the probation.
New York judges have discretion to
pick a punishment within the stat-
utory limits.

One starting point in consider-
ing the sentence is looking at treat-
ment other defendants have received
who were convicted of the same or
similar offenses. While defendants
convicted of this offense can be sen-
tenced to some prison time, most
are not, especially first offenders, as
Mr. Trump is. To be sure, this case
is unique. It involved more than ful
sification; it was about efforts to in
terfere with an election.

Some have pointed to the fact that
Mr. Trump showed no remorse after
the verdict. Anyone who has a pend
ing appeal — as he will have after he
is sentenced — cannot admit to the
charges. His admissions would make
it impossible for him to defend him
selfin a second trial, were this con
viction overturned.

But not expressing remorse for
the crime is one thing Attacking the
jury is another. Prosecutors, like Al
vin Bragg, the Manhattan district at-

argets for a defendant
Still, hu dcmum was tested by a
jury, 12 neutral citizens who spent
six weeks of their lives listening to
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Trump had virtu
sources to hire
question that his a
fundamental lack of
rule of law, which points to impris-
onment

1 would also consider Justice
Merchan’s contempt findings. Mr.
Trump willfully ignored the court’s
rules — behavior that strongly sug-
gests that he will not follow other
laws.

As far as other pending criminal
charges in the District of Columbia
andin G relating to the Jan. 6
insurrection and the Florida charges
concerning the unlawful retention of
classified information, I would not
rely on them. Federal law, like New
York State law, permits but does not
require judges to onﬂdvnh‘lm\‘s

jury. I chose not to consider pend-
‘ing charges while I was on the bench.
I believed that it was unfair. Justice
Arthur F. Engoron’s civil ruling in
Fel y that Mr. Trump engaged
in repeated and persistent busine
fraud is  closer question becaus
was a civil case with a lower
dard of proof, though it refl
conduct similar to what he

But the bottom line is t
factors pointing to imprisonment are
outweighed by Mr. Trump’s unique
pulled his
punches in imposing fines, not de-
tention. for Mr. Trump's repeated
violations of his court orders. Any-
one else would have been jailed. Mr.
Trump no doubt will be treated dif-
ferently — that is, less harshly ~ than
other criminal defendants in our ex-
traordinarily punitive criminal le

al system. But we shouldn’t equal-

he treatment of defendants by
ramping up everyone's punishment
Our criminal legal system is far too
retributive and leans too heavily on
imprisonment, no matter wh:
crime. Besides, Mr. Trump is differ-
ent, because he was president and
could become president again.

— Nancy Gertner

Norman Eisen wus special counsel
to the House Judiciary Committee
Jfor the first impeachment and trial of
Donald Trump. Nancy , are-
tired U.S. District Court judge, is a se-
nior lecturer in law at Harvard Law
School.
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